
   

 
AGENDA 

 
 

Montana Sage Grouse Oversight Team (MSGOT) 
 
 

May 14, 2019:  1:15 – 2:30 p.m.   
 

DNRC Headquarters, Montana Room  
1539 11th Ave., Helena 

 
 

1:15:  Call to Order, John Tubbs, MSGOT Chair and DNRC Director 
• Introductions 

 
1:20 – 2:20:  Mud Spring Wind Project:  Project Area Boundary Delineation and 

Mitigation 
• Introduction:  Carolyn Sime Program Manager 
• Presentation:  Project Sponsors 
• Public Comment 
• MSGOT Discussion and Potential Executive Action 

 
2:20 – 2:30:  Public Comment on Other Matters 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
NOTE:  Agenda item times are approximate.  Actual times may vary by up to one hour.  Attendees who may need services or 
special accommodations should contact Carolyn Sime (406-444-0554 or csime2@mt.gov) at least 5 working days before the 
meeting.   

mailto:csime2@mt.gov


   

MONTANA SAGE GROUSE OVERSIGHT TEAM AGENDA ITEM BRIEF SHEET 
MAY 14, 2019 

 
 

 
 
 
 
 
 
 
INTRODUCTION 
The May 14, 2019 MSOGT meeting follows up on the April 25, 2019 meeting, during which MSGOT 
heard a presentation from the Project Sponsors of a proposed wind facility in Carbon County.  The 
parties before MSGOT are Innogy and PacificCorp.  The project itself is known as Mud Springs Wind 
Energy Project (Project). 
 
MSGOT is being asked to make three determinations through potential executive action.  The Project 
Sponsors have identified these determinations as important to staying on their desired timelines.  
Clarity around these points is sought as the Project Sponsors are endeavoring to have the Project fully 
commercially operational by the end of 2020.  
 
Uncertainty remains as to the final project boundary (i.e. the outer limits within which the Project 
would be implemented).  Additionally, the final project layout and siting of all associated infrastructure 
has not been finalized (i.e. placement or locations of turbines, roads, transmission substations, buried 
electrical collection lines, 1 or more interconnection substation, one or more collector substations, met 
towners, and new 230 kV transmission lines).   
 
A Technical Note has been prepared by the Program that provides additional detail for each of the 
three aspects of MSGOT’s deliberations.  Meeting materials include relevant documents assembled by 
Program and two documents contributed by the Project Sponsors.  
 
In particular, the Project Sponsors seek: (1) MSGOT’s decision regarding the grandfathered area and 
(2) MSGOT’s approval of their offered mitigation commitments.  If MSGOT approves of the Mitigation 
Commitments (i.e. mitigation plan), the Project Sponsors and any future assignee would be obligated 
to adhere to conditions set forth in the mitigation document for the grandfathered area, all turbines 
would have to be built within the Project Area map in Appendix 1 of the Plan (although other 
infrastructure apparently could be built outside the boundary shown in the map in Appendix 1), and 
the Project would not exceed 240 megawatts. 
 
Lastly, the Project Sponsors will coordinate with MSGOT regarding any project infrastructure that is 
planned outside the Grandfathered area.  MSGOT and the Project Sponsors have the opportunity to 
discuss how mitigation would be approached for impacts within the project area boundary that 
MSGOT does not consider grandfathered. 
 
DECISION REGARDING THE GRANDFATHERED PROJECT AREA 
MSGOT is being asked to determine what portion, if any, of the project area would be grandfathered, 
and therefore exempt from Montana’s Conservation Strategy embodied by Executive Orders 12-2015 
and 21-2015 and the Montana Greater Sage-Grouse Stewardship Act, as amended by Senate Bill 299.   
 

[Continued] 

AGENDA ITEM:  MUD SPRINGS WIND PROJECT:  PROJECT AREA BOUNDARY DELINEATION AND MITIGATION 

ACTION NEEDED:  DETERMINE: (1) WHAT, IF ANY, PORTION OF THE PROJECT AREA PRE-DATES EXECUTIVE 
ORDER 12-2015 AND WOULD BE “GRANDFATHERED”; (2) CONSIDER VOLUNTARY 
MITIGATION OFFERED BY THE PROJECT SPONSORS FOR THE GRANDFATHERED AREA; AND 
(3) CONSIDER A FUTURE APPROACH TO MITIGATION FOR IMPACTS IN THE REMAINING FINAL 
PROJECT AREA THAT IS NOT GRANDFATHERED.   



   

 
Senate Bill 299 was signed into law on May 2, 2019 and governs the decision.  The Project Sponsors 
offer three different boundaries for MSGOT’s consideration, along with a justification for each. 
 
DECISION REGARDING VOLUNTARY MITIGATION COMMITMENTS OFFERED FOR THE GRANDFATHERED AREA 
MSGOT is being asked to consider and approve the Mud Springs Wind Project Sage-Grouse Mitigation 
Commitments document (May 3, 2019).  Portions of the document address voluntary mitigation for 
the portion of the project area which MSGOT determines is grandfathered.  Two specific minimization 
measures are offered, along with a voluntary $320,000 contribution to the Stewardship Account.   
 
Additional statements are offered by the Project Sponsors as to how they would like the $320,000 
allocated between the grandfathered portion of the project area and any impacts attributed to project 
infrastructure that might be sited outside the grandfathered portion of the project area. 
 
FUTURE APPROACH TO MITIGATION FOR IMPACTS IN THE REMAINING FINAL PROJECT AREA 
The final Project layout may not be known until summer or early fall, 2019.  If any Project 
infrastructure is built outside of the project boundary MSGOT determines to be grandfathered, the 
Project Sponsors state that those parts of the Project would be subject to the May 3, 2019 Mitigation 
Commitments document and future discussions and impact fees, as determined by MSGOT at a later 
date.   
 
Clarity around the $320,000 contribution to the Stewardship Account as to impacts within and outside 
the grandfathered area, respectively, would assist the Project Sponsors and MSGOT with respect to 
future discussions.  Likewise, MSGOT can discuss whether and how final decisions on the project 
layout that lessen impacts, as compared to other options that could have selected, would be 
recognized. 
 
PROGRAM RECOMMENDATION 
The Montana Sage Grouse Program recommends that MSGOT:  

1. decide what portion of the Project area is considered grandfathered for purposes of 
implementing the Sage Grouse Stewardship Act, as amended May 2, 2019;  

2. decide whether to approve the Project Sponsor’s Mitigation Commitments Document as 
submitted; and  

3. consider a future approach to mitigation for impacts in the remaining final project area that is 
not grandfathered.   
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TECHNICAL NOTE:  MUD SPRING WIND PROJECT 

PROJECT AREA DELINEATION AND MITIGATION 

Prepared by the Montana Sage Grouse Habitat Conservation Program  

MSGOT Meeting:  May 14, 2019 

 

Introduction 

The May 14 MSOGT meeting follows up on the April 25, 2019 meeting during which MSGOT heard a 
presentation by the sponsors of a proposed wind project in Carbon County known as Mud Springs 
Wind Energy Project (Project).  The Project is owned by Sunrise Wind Holdings, LLC (Sunrise).  The 
parties before MSGOT on behalf of the Project are Innogy and PacificCorp. 

The Project is expected to encompass a maximum of 120 wind turbines for a total maximum 
capacity of 240 megawatts.  Additional infrastructure would include new roads, buried electrical 
distribution lines, substations, and a new 230 kV transmission line.  The length of the new 230kV 
transmission line varies by different project layouts.  The new 230kV transmission line is expected 
to be non-nest-facilitating.  Up to three meteorological towers may be constructed, but their 
location/s are not yet known. 

Presently, up to four different project layouts are being considered by the Project Sponsors, and all 
have been discussed with the Program.  A final project layout may not be known until summer or 
early, 2019.  Each layout option is different.  The key differences relate to the number of turbines 
and the length and location of the new 230kV, substation locations, and the tie-in points to an 
existing 230 kV transmission line.  Some options would pose greater impacts to sage grouse in the 
local area, and some would pose fewer impacts.    

The general area supports a minimum of eight leks confirmed as active by Montana Fish, Wildlife & 
Parks in 2018/2019, with up to 13 identified as confirmed leks for purposes of this Project.  Some 
leks contain well above average numbers of breeding males, and connectivity with the Wyoming 
sage grouse population is strongly suspected.  In addition to breeding habitat, this general area also 
provides nesting, early brood-rearing and wintering habitat through a combination of native range 
lands and irrigated alfalfa.   

MSGOT’s decisions regarding the Project would apply to Sunrise, and any of its affiliates, successors, 
and assigns.  Sunrise/Innogy is currently negotiating a potential sale of the Project to PacificCorp.   

Several different permits and authorizations are relevant to this Project.  Those that are already in 
hand will require renewal or amendments to reflect the final project boundary and project layout:   

• Carbon County:  conditional use permit 

• State of Montana:  storm water discharge associated with construction from Montana Dept. 
of Environmental Quality; utility encroachment from Montana Dept. of Transportation; 
electrical from Mont. Dept. of Labor and Industry. 

• U.S. Fish and Wildlife Service:  eagle conservation plan and incidental take permit. 

The following information summarizes key information in the Project record and information 
provided by the Project Sponsors for the May 14th meeting that is relevant to the state: 
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• summary of the Timeline and Key State Documents pertaining to the Project; 

• decision regarding the grandfathered area; 

• decision regarding voluntary mitigation offered for impacts within the grandfathered area; 
and 

• future approach to mitigation for impacts in the remaining final project area. 

MSGOT’s threshold decision regarding the grandfathered area will inform its consideration of the 
voluntary mitigation commitments offered by the Project Sponsors to offset impacts within the 
grandfathered area and potentially outside the area MSGOT determines to be grandfathered.  
Lastly, MSGOT will have an opportunity to discuss a future approach to mitigation for impacts in 
the remaining final project area outside the grandfathered portion. 

 

Summary of the Timeline and Key State Documents Pertaining to the Project 

Development of this wind project has been ongoing since 2008 and by different parties.  The 
following timeline summarize key milestones relevant to the Sponsors, State of Montana and 
MSGOT’s decisions.  Documents listed below that are not included in the meeting materials have 
already been provided to MSGOT and are readily available on the Program website (e.g. Executive 
Orders, Greater Sage Grouse Stewardship Act) at www.sagegrouse.mt.gov.   

2008:  Montana Sage Grouse Core Areas first delineated as part of a Western Governors’ 
Association initiative to proactively identify important species and habitats.  Maps created during 
this period are modified slightly and eventually adopted through Executive Orders 10-2014, 12-
2015, and 21-2015 as Montana’s Core Areas, General Habitat, and Connectivity Areas. 

April 4, 2014:  Mud Springs Wind Project, LLC files a Notice of Intent (NOI), Storm Water Discharge 
Associated with Construction Activity with Montana Dept. of Environmental Quality.  This NOI 
contains a project area boundary and a project layout. 

September 9, 2014:  Executive Order 10-2014 signed by Governor Bullock.  This document sets 
forth the earliest framework for Montana’s Sage Grouse Conservation Strategy. 

May 7, 2015:  Montana Greater Sage Grouse Stewardship Act signed by Governor Bullock.  This 
statute created MSGOT and codified important provisions of Montana’s Conservation Strategy. 

September 9, 2015:  Executive Order 12-2015 is signed by Governor Bullock.  This document 
updated Executive Order 10-2014 to recognize provisions of the Stewardship Act and amended a 
few provisions of the original executive order.   

December 31, 2015:  Executive Order 21-2015 is signed by Governor Bullock.  This document, 
entitled Executive Order 12/2015 Erratum, corrected the map of designated habitat to which 
Montana’s Strategy applies.   

January, 2016:  Montana Sage Grouse Habitat Conservation Program sent a letter to EverPower 
Wind Holdings (an earlier Project owner).  This letter stated because the project is not required to 
obtain any additional permits or other authorizations from the State of Montana (since a storm 
water permit was obtained from DEQ in 2014), the Project is not subject to the requirements of 
Executive Orders 12-2015 and 21-2015.  However, the letter also stated that should the project be 
expanded or modified from the scope and details addressed in the original permit/s, consultation 
with the Sage Grouse Habitat Conservation Program may be required in the future. 

http://www.sagegrouse.mt.gov/
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April 16, 2016:  Montana Department of Transportation approves a utility encroachment permit 
for installation of a transmission line to cross Highway 310 at mile post 5.3.   

November 1, 2017:  Montana Sage Grouse Habitat Consultation Program completed a consultation 
letter for Sunrise Wind Holdings LLC so that Sunrise could renew the 2014 storm water discharge 
permit.  The letter noted the ongoing collaboration to develop a voluntary mitigation plan even 
through Executive Order 12-2015 requirements were not mandatory because of prior state 
authorizations.  The letter also noted that the Program had provided comments on a draft 
mitigation plan but that the parties were expected to finalize and agree upon a mitigation plan prior 
to construction in 2018, meaning the mitigation plan had not yet been finalized and approved by 
MSGOT (which the parties had already agreed they would seek).   

November 14, 2017:  Sunrise Wind Holdings, LLC files a Notice of Intent (NOI), Storm Water 
Discharge Associated with Construction Activity with Montana Dept. of Environmental Quality.  
This NOI contains a project area boundary and a project layout.  This is the current permitted 
boundary and project layout.  DEQ has informed the Program that should the project boundary and 
layout change from the 2017 representations, the storm water permit will need to be revised and 
would entail renewed consultation with the Program.  This information was shared with the Project 
Sponsors. 

February 27, 2019:  The Montana Sage Grouse Habitat Conservation Program are contacted by the 
Project sponsors (representatives from Innogy and PacificCorp) to reinitiate efforts to review the 
Project and finalize the mitigation plan. 

May 2, 2019:  Governor Bullock signed Senate Bill 299, amending the Montana Sage Grouse 
Stewardship Act first passed in 2015.  The bill was effective upon passage and approval and 
constitutes the present law guiding MSGOT’s decisions.  The language provided in [new] Section 1 
Existing land uses and activities exempt is the portion relevant to MSGOT’s decisions.  This 
section seeks to clarify that existing land uses and activities that are authorized by permit but not 
yet conducted as of September 8, 2015, are not subject to Montana’s Conservation Strategy.  Those 
existing uses and activities may continue within an existing defined project boundary even if 
stipulations are exceeded but permitting agencies shall apply seasonal use restrictions, as 
necessary for discretionary activities at existing land use sites. 

Maps:  The Sage Grouse Program has created three maps based on information obtained from the 
DEQ 2014 storm water permit (2014 boundary) and data shared with the Program by the Project 
Sponsors as of April 29, 2019 (project boundary and project layout).  These maps also illustrate the 
no-surface-occupancy 0.6 mile buffer around leks determined by FWP as active in 2018/2019. 

• EverPower DEQ 2014 storm water permit boundary compared to the project boundary 
proposed by PacificCorp on April 29, 2019.  
 

• EverPower DEQ 2014 storm water permit project boundary and project layout compared to 
the project boundary proposed by PacificCorp on April 29, 2019. 
 

• PacificCorp’s project boundary and project layout proposed on April 29, 2019 compared to 
the 2014 DEQ storm water permit project boundary. 
 

• 2017 DEQ storm water permit project boundary compared to the project boundary 
proposed by Pacific Corp on April 29, 2019. 
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Decision Regarding the Grandfathered Area 

MSGOT is being asked to determine what portion, if any, of the project area would be 
grandfathered, and therefore exempt from Montana’s Conservation Strategy embodied by 
Executive Orders 12-2015 and 21-2015 and the Montana Greater Sage-Grouse Stewardship Act, as 
amended in 2019. 

The project sponsors request MSGOT consider three potential boundaries of the project area (i.e. 
the outer most extent) for purposes of determining what, if any, portion would be considered 
grandfathered because a defined project boundary existed for an existing activity “authorized by 
permit but not yet conducted” as of September 8, 2015 (the date Executive Order 12-2015 took 
effect).1 

Summary of the Project Sponsor’s document Mud Springs Wind Project Delineation of 
Grandfathered Project Area, May 3, 2019 

The Project sponsors provided the document Mud Springs Wind Project Delineation of 
Grandfathered Project Area, May 3, 2019, for MSGOT’s consideration.  Project sponsors identified 
three potential boundaries: 

1. Grandfathered Project Boundary 1:  the 2014 DEQ storm water permitted area + all 
easements with private landowners recorded in Carbon County by September 8, 2015;   

2. Grandfathered Project Boundary 2:  the 2014 DEQ storm water permitted area + the 
2017 DEQ storm water permitted area; or 

3. Grandfathered Project Boundary 3:  the 2014 DEQ storm water permitted area only. 

Project Sponsors state that, at a minimum, the grandfathered area should include the area 
delineated in the 2014 DEQ storm water discharge permitted area at a minimum (Boundary 3).   

Alternatively, the Sponsors assert that the project boundary of the grandfathered area should also 
include areas identified in separate real estate instruments it executed with private landowners 
after the 2014 DEQ storm water permit was issued, but before the effective date of Executive Order 
12-2015 (Boundary 1). 

Alternatively, the Sponsors suggest that the project boundary of the grandfathered area should 
consist of the areas delineated in the 2014 and the 2017 DEQ storm water permit areas combined 
[Boundary 2].  Additional lands had been included in the 2017 DEQ permit, but some other lands 
appear to have been removed. 

The disposition of project boundary and potential project layout with respect to State Trust Lands 
is presently unclear.  At a minimum, the Project Sponsors have indicated a willingness to take 
commercially reasonable efforts to meet a goal to attempt leasing State Trust Lands that are 
included within the area MSGOT determines is grandfathered.   

The Project Sponsor’s stated preference is that MSGOT use a combination of the area within the 
2014 storm water permit map and the additional area comprised by all land agreements that were 
signed, notarized and recorded prior to September 8, 2015 even if those lands are outside of the 
2014 permit boundary (Boundary 1).  Sponsors believe these real estate transactions fall within the 
scope of the Stewardship Act, as amended by Senate Bill 299.   

                                                           
1 Montana Sage Grouse Stewardship Act, as amended by Senate Bill 299. 



5 
 

 
 

The Project Sponsors believe Boundary 2 could also be justified as the grandfathered area because 
the 2014 storm water permit was renewed in 2017 [with changed boundaries from 2014] and the 
Program’s 2017 consultation letter noting a mitigation plan was still being developed was included 
with the materials submitted to DEQ. 

Possible MSGOT Considerations 

MSGOT’s determination of what, if any portion of the project is grandfathered within the meaning 
of the amendments to the Stewardship Act by Senate Bill 299 can be informed by careful study of 
the documents contained within the meeting materials:  relevant state documents and those 
provided by Project Sponsors.   

Based on its determination of what project boundary delineates the portion of the Project, MSGOT 
is next poised to make a decision regarding the voluntary mitigation being offered for impacts 
within the MSGOT-delineated grandfathered area. 

 

Decision Regarding Voluntary Mitigation Offered for Impacts Within the Grandfathered Area 

MSGOT is being asked to consider and approve the Mud Springs Wind Project Sage-Grouse 
Mitigation Commitments (May 3, 2019) document as the entirety of sage grouse coordination for 
the portions of the Project that are built within the grandfathered area approved by MSGOT. 

MSGOT has limited, if any, ability to affect the actual project layout within the project boundary it 
determines is grandfathered pursuant to the language of Senate Bill 299.  However, MSGOT can 
discuss the voluntary mitigation that is being offered for the grandfathered area.   

Summary of the Project Sponsor’s Mitigation Commitments Document, May 3, 2019 

The Project Sponsors are offering voluntary mitigation commitments that would be tied to the 
Project, as outlined in the Plan drafted by Sunrise (dated May 3, 2019) and provided to MSGOT. 

If any Project infrastructure is built outside of the project boundary MSGOT determines to be 
grandfathered, those parts of the Project would be subject to the mitigation commitments 
document and future discussions and impact fees, as determined by MSGOT at a later date. 

Within the grandfathered area determined by MSGOT, the Project Sponsors would voluntarily 
commit to minimization measures enumerated in Section 1.6 (Project Commitments) on page 2 of 
the Mitigation Commitments document.  Primarily, they are: 

• All turbines would be located outside the no surface occupancy areas within 0.6 miles of 
confirmed leks [listed in Appendix 2 of the Mitigation Commitments document]. 

• No vegetation would be removed during construction within two miles of confirmed leks 
between March 14 and July 16. 

Additionally, Sponsors state they will make a contribution of $320,000 to the Sage Grouse 
Stewardship Account to offset impacts within the Project are that are inside and outside of the 
grandfathered area.   

If any Project infrastructure built outside the grandfathered area determined by MSGOT is subject 
to mitigation fees, the voluntary contribution shall be used to pay the mitigation fees up to 
$320,000.  If mitigation fees for infrastructure built outside the grandfathered area are higher than 
$320,000, the Project would make an additional payment to cover those fees.   
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Project Sponsors also offer to monitor confirmed leks within two miles of any new turbines or 
transmission lines for six (6) years after the commercial operation date provided access is granted 
by the private landowner. 

Possible MSGOT Considerations 

MSGOT may wish to discuss some additional voluntary minimization measures that were offered 
previously and discussed with the Program recently, but were not included in the Project Sponsor’s 
Mitigation Commitments document.  The following minimization measures do not directly touch 
the Sponsor’s decisions regarding project boundary or layout within the delineated grandfathered 
boundary, but rather address site management during and after construction: 

• reclamation of construction areas; 
 

• noxious weed control during construction and the operational life of the Project; 
 

• speed limits to decrease potential for vehicle-wildlife collisions; 
 

• marking new or repaired fences required for construction / operation of the Project near 
leks; 
 

• solid waste and other management practices to eliminate or avoid providing predator 
subsidies. 

 

MSGOT may wish to clarify the Project Sponsor’s views regarding how the $320,000 contribution 
would be applied to the project boundary area MSGOT determines is grandfathered vis a vis the 
remaining area contained within the final project boundary. 

MSGOT may wish to require the Project Sponsors to coordinate monitoring efforts on an annual 
basis with Montana Fish, Wildlife & Parks to assure efficiency, eliminate duplicated efforts, and 
minimize disturbance to the extent possible. 

 

Future Approach to Mitigation for Impacts in the Remaining Final Project Area 

Lastly, the Project Sponsors and MSGOT have the opportunity to discuss how mitigation would be 
approached for impacts within the remaining project boundary that MSGOT does not consider 
grandfathered. 

At the present time, it is the Program’s understanding that while four different project layouts have 
been discussed and several different project boundaries have been advanced and discussed, 
Appendix 1 of the Mitigation Commitments document is suggested as the final project boundary 
(outer limit within which all project infrastructure would be built).   

However, the final project layout may not be known for several months.  Until that time, it is not 
possible to predict what of the Project infrastructure would be located within the MSGOT-
grandfathered area and what Project infrastructure would be located outside the grandfathered 
area.  Until that time, a final Habitat Quantification Tool result is not available. 
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Summary of the Project Sponsor’s Mitigation Commitments Document Relative to the Remaining 
Project Area 

The Project Sponsors commit to building all infrastructure within the project area boundary shown 
in the map within Appendix 1. 

If any Project infrastructure is built outside of the project boundary MSGOT determines to be 
grandfathered, those parts of the Project would be subject to the Mitigation Commitments 
Document and future discussions and impact fees, as determined by MSGOT at a later date. 

The Sponsors state they will make a contribution of $320,000 to the Sage Grouse Stewardship 
Account to offset impacts within the Project are that are inside and outside of the grandfathered 
area.   

If any Project infrastructure built outside the grandfathered area determined by MSGOT is subject 
to mitigation fees, the voluntary contribution shall be used to pay the mitigation fees up to 
$320,000.  If mitigation fees for infrastructure built outside the grandfathered area are higher than 
$320,000, the Project would make an additional payment to cover those fees.   

The Project Sponsors offer to coordinate with MSGOT regarding any infrastructure that is planned 
outside the area MSGOT determines as grandfathered and will provide notice of the final Project 
layout.  Further, the Project Sponsors offer to provide notice of layout changes to the Program 
during development and construction and will provide a map and shape files (GIS data) of the final-
as-built project layout after the commercial operation date. 

The Mitigation Commitments Document Section 1.7 (page 2) states a commitment that the assignee 
(i.e. PacificCorp) will take commercially reasonable efforts to meet four goals:   

1. change the project layout that would result in the elimination of about 10 miles of 230kV 
transmission line and the possibility of relocating the interconnection point within the 
turbine area.  The Project Sponsors request that there is a net reduction in the 
compensatory mitigation that might be assessed for portions of the project sited outside the 
grandfathered area. 

2. locate the interconnection substation and the collector substation as close as economically 
feasible to minimize the length of new transmission line. 

3. construct all new infrastructure outside confirmed let NSOs. 

4. attempt to lease State Trust Lands that are included in the grandfathered area. 

Possible MSGOT Considerations 

MSGOT may wish to seek clarification as to whether the Project boundary outlined in Appendix 1 of 
the Mitigation Commitments Document might change in the future from what is shown in the 
Appendix 1 map.   

MSGOT may wish to clarify the Project Sponsor’s views regarding how the $320,000 contribution 
would apply to the impacts with the grandfathered area compared to impacts attributed to 
infrastructure located outside the grandfathered area. 

If the assignee (PacificCorp) successfully meets the first two stated goals in Section 1.7 (above), 
impacts to sage grouse populations and habitat will be reduced from what may occur under other 
layout options discussed.  But impacts will not be fully eliminated, and residual impacts would 
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remain.  MSGOT may wish to consider ways of accounting for lesser impacts if either the first, the 
second, or both are achieved.   

MSGOT may wish to affirm with Project Sponsors ongoing communication with both MSGOT and 
the Program as to minimization measures and compensatory mitigation for the portion of the 
project layout that falls outside the area MSGOT delineates as grandfathered.  The Mitigation 
Commitment Document seems to suggest affirmative commitments that within the final project 
boundary shown in Appendix 1 (grandfathered and non-grandfathered areas) that no turbines 
would be located within confirmed lek NSOs, and vegetation removal would occur between July 16 
and March 14 within two miles of confirmed leks, additional minimization measures (e.g. seasonal 
use restrictions pursuant to Senate Bill299 amendments to the Stewardship Act) could be discussed 
for other Project infrastructure or site management activities during and after construction. 

Lastly, MSGOT may wish to affirm with the Project Sponsors when and how future discussions will 
occur relative to the final project boundary, the final project layout, and mitigation will be 
determined for Project infrastructure sited outside the area MSGOT determines is grandfathered. 





































 

 

 
November 1, 2017 
 
 
Mr. Seth Wilmore 
Sunrise Wind Holdings, LLC 
1251 Waterfront Place, 3rd Floor 
Pittsburgh, PA 15222 
 
 
Dear Mr. Wilmore, 
 
This letter is to acknowledge our ongoing dialogue and collaboration with respect to the Mud Springs 
Wind Project proposed in Carbon County.  By letter in January of 2016, I notified you that the Project 
would not be subject to the requirements of Executive Orders 12-2015 and 21-2015 because it was not 
required to obtain any new, additional permits or other authorizations from the State of Montana.  This 
is still the case. 
 
However, since that time, the State of Montana has undertaken the process necessary to renew storm 
water discharge permit coverage for all current permit holders under the Federal Clean Water Act for the 
upcoming period 2018-2022 (the new 5-year permit term).  The current permit expires on December 31, 
2017.  The Montana Department of Environmental Quality (DEQ) is authorized to administer the 
National Pollutant Discharge Elimination System and Montana statutes pertaining to discharges due to 
construction activity and other sources.   
 
DEQ has notified holders of permits for the period 2013-2017 that permits must be reissued for the 
period 2018-2022 so that discharge authorizations can be renewed.  Accordingly, Sunrise Wind 
Holdings LLC (Sunrise) must take the steps necessary to obtain continuing coverage, including 
submitting an application to DEQ with evidence of consultation with the Sage Grouse Habitat 
Conservation Program (Program).  This letter also serves that purpose.    
 
I appreciate the ongoing collaboration between Sunrise and the Program to develop a voluntary 
Mitigation Plan even though the requirements of Executive Order 12-2015 are not mandatory in this 
case because of the prior state authorizations.  Most recently, the Program provided comments on a draft 
mitigation plan.  We look forward to working with you to finalize the Mitigation Plan prior to the 
commencement of construction (expected sometime in 2018).   
 



 

 

 
 
 
Lastly, this letter serves as my recommendation that DEQ renew Sunrise’s the storm water discharge 
authorization for the Mud Springs Project for the period 2018 – 2022.  As we discussed, I would also 
note that a reasonable stipulation DEQ may consider including in the permit would be to require that 
Sunrise and the Program finalize the Mitigation Plan prior to the initiation of construction and that 
Sunrise implement the final Plan we agree to.   
 
Thanks again for working with the Program and your commitment to taking the steps necessary to 
ensure Montana’s Sage Grouse Conservation Strategy is successful.  Please don’t hesitate to refer DEQ 
representatives to Therese Hartman or myself should any questions arise.   
 
 
Sincerely, 
 

 
 
Carolyn Sime 
Montana Sage Grouse Habitat Conservation Program Manager   
 
 
 



















66th Legislature SB0299

AN ACT GENERALLY REVISING LAWS RELATED TO SAGE GROUSE CONSERVATION; EXEMPTING

CERTAIN LAND USES AND ACTIVITIES FROM REGULATION; REVISING MONTANA SAGE GROUSE

OVERSIGHT TEAM AUTHORITY; REVISING REPORTING REQUIREMENTS; REVISING COMPENSATORY

MITIGATION REQUIREMENTS; PROVIDING DEFINITIONS; AMENDING SECTIONS 76-22-105, 76-22-111,

AND 76-22-118, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1.  Existing land uses and activities exempt. (1) Existing land uses and activities are

recognized and respected, and those uses and activities, including those authorized by permit but not yet

conducted, that existed as of September 8, 2015, may not be managed under the stipulations of a sage grouse

conservation strategy adopted by the governor through executive order or a policy, rule, or regulation adopted

by the oversight team. Those existing land uses and activities may continue within an existing defined project

boundary even if they exceed the stipulations of those documents. However, permitting agencies shall apply

seasonal use restrictions, as necessary, for discretionary activities at existing land use sites.

(2) For the purposes of this section, the term:

(a)  "defined project boundary" includes but is not limited to a right-of-way, easement corridor, recognized

oil and gas unit, drilling and spacing unit, mine plan, and subdivision plat; and

(b) "existing land uses and activities" means those uses and activities that require a permit or other

authorization from a state agency to be conducted and includes but is not limited to railroads, oil and gas, mining,

agriculture, processing facilities, power lines, telecommunications facilities, including wire and fiber optic cable,

housing, and operations and maintenance activities of existing energy systems that occur within a defined project

boundary.

Section 2.  Compensatory mitigation reduction or waiver. (1) The oversight team shall consider on

a case-by-case basis requests for a reduction in or waiver of compensatory mitigation based upon an assessment
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including but not limited to the following:

(a)  a project that is located at least six-tenths of a mile from the center of an active lek but for which it

is economically infeasible to be located more than 2 miles from the center of an active lek;

(b)  the economic benefit to the local community and the project developer;

(c)  whether the project is undertaken and completed outside of the sage grouse mating season; or

(d)  whether the project involves one-time construction and does not require ongoing disturbance once

completed, except for occasional routine maintenance of existing facilities.

(2)  The oversight team shall provide a summary of the reasons why a reduction in or waiver of

compensatory mitigation is approved or denied.

Section 3.  Operations and maintenance exempt. (1) Permitting and authorizing agencies and the

oversight team shall cooperate to designate as exempt from the habitat quantification tool certain operations and

maintenance activities that require a permit or other authorization from a state agency.

(2)  Operations and maintenance activities that are exempt from the habitat quantification tool pursuant

to subsection (1) may still be subject to stipulations of a sage grouse conservation strategy adopted by the

governor through executive order or a policy, rule, or regulation adopted by the oversight team.

Section 4.  Section 76-22-105, MCA, is amended to read:

"76-22-105.  Montana sage grouse oversight team -- duties -- powers. (1) The oversight team shall:

(a)  cooperate with organizations to maintain, enhance, restore, expand, and benefit sage grouse habitat

and populations;

(b)  identify and map core areas, connectivity areas, and general habitat, subject to the approval of the

governor;

(c)  evaluate grant applications. As part of its evaluation, the oversight team shall solicit and consider the

views of interested and affected persons and entities, including local, state, tribal, and federal governmental

agencies, and boards, commissions, and other political subdivisions of the state;

(d)  subject to the provisions of 76-22-109, select grant applications to receive funding from the sage

grouse stewardship account. The oversight team has the discretion to determine the amount of each grant in

accordance with the provisions of this part and may attach conditions of use to the grant.
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(e)  review and decide whether to approve proposals for the transfer to or acceptance by the state of a

fee simple interest in real property. The oversight team shall recommend an approved proposal to the board of

land commissioners for a final determination. Prior to making a recommendation, the oversight team shall publish

a notice in a newspaper of general circulation in the county in which the real property is located and provide an

opportunity for public comment.

(f)  review and decide whether to accept offers, from any source, in the form of grants, gifts, transfers,

bequests, or donations of money, personal property, or an interest in real property other than a fee simple

interest; and

(g)  review and act upon compensatory mitigation plans proposed under 76-22-111 with a goal of no net

loss of habitat and a net gain preferred. If the a plan includes a financial contribution to the sage grouse

stewardship account established in 76-22-109, the oversight team shall, using the habitat quantification tool,

determine how to secure enough credits with the financial contribution to offset the debits of the project.

(h)  semiannually review the number of requests made by project developers for review of proposed

projects for compensatory mitigation requirements. This semiannual review must include information on:

(i)  how much time elapsed between the date the initial request was received and the date a proposed

compensatory mitigation plan was referred to the oversight team for consideration;

(ii) how many projects did or did not proceed after the initial request; and

(iii) if a project did not proceed or a proposed compensatory mitigation plan was not referred to the

oversight team, the reason why it did not proceed or was not referred.

(i) work with stakeholders to streamline the compensatory mitigation review process, including calculation

of reduced mitigation costs for low-impact projects such as trenchless excavation; and

(j) monitor long-term staffing needs to effectively implement this part, as well as the costs and benefits

of doing so.

(2)  If a habitat exchange is authorized in Montana by the United States fish and wildlife service, the

oversight team may transfer credits it is tracking pursuant to 76-22-104(3) 76-22-104(3) to the habitat exchange,

provided that:

(a)  the habitat exchange uses the habitat quantification tool to quantify and calculate the value of credits

available for purchase; and

(b)  if the United States fish and wildlife service revokes authorization of the habitat exchange, the
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balance of the credits held by the exchange that were transferred to it by the oversight team are transferred back

to the oversight team or to another habitat exchange authorized by the United States fish and wildlife service.

(3)  The oversight team shall retroactively calculate and make available credits for leases and

conservation easements purchased with funds disbursed pursuant to this part after May 7, 2015, but prior to the

adoption of rules under 76-22-104.

(4)  The oversight team shall seek a depredation order from the United States fish and wildlife service

under the Migratory Bird Treaty Act of 1918, as necessary, to control common raven (Corvus corax) or

black-billed magpie (Pica hudsonia) to reduce depredation on sage grouse populations and their nests."

Section 5.  Section 76-22-111, MCA, is amended to read:

"76-22-111.  Compensatory mitigation -- findings. (1) The legislature finds that allowing a project

developer to provide compensatory mitigation for the debits of a project is consistent with the purpose of

incentivizing voluntary conservation measures for sage grouse habitat and populations. The project developer

may provide compensatory mitigation by:

(a)  using the habitat quantification tool to calculate the debits attributable to the project; and

(b)  under a mitigation plan approved by the oversight team, offsetting those debits in whole or in part by:

(i)  purchasing an equal number of credits from a habitat exchange authorized by the United States fish

and wildlife service or from the available credits tracked by the oversight team pursuant to 76-22-104. Payments

received for credits tracked by the oversight team must be deposited in the sage grouse stewardship account

established in 76-22-109.

(ii) if sufficient conservation credits are unavailable for purchase, making a financial contribution to the

sage grouse stewardship account established in 76-22-109 that is equal to the average cost of the credits that

would otherwise be required;

(iii) providing funds to establish a habitat exchange or finance a conservation project for the purpose of

creating credits to offset debits. However, the funds may not be used to subsidize mitigation by or decrease the

mitigation obligations of any party involved in the project.

(iv) undertaking other mitigation options identified and approved by the oversight team, including but not

limited to sage grouse habitat enhancement, participation in a conservation bank, or funding stand-alone

mitigation actions.
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(2)(2)  All mitigation undertaken pursuant to this section must be taken in consideration of applicable

United States fish and wildlife service sage grouse policies, state law, and any rules adopted pursuant to this part.

(3)(3)  A mitigation action taken under this section must be conducted within general habitat, core areas,

or connectivity areas.

(4)  A project developer may submit alternative locations for a project to compare the compensatory

mitigation requirements of each and choose which alternative to develop based upon that information."

Section 6.  Section 76-22-118, MCA, is amended to read:

"76-22-118.  Reporting. (1) The oversight team shall report to the governor regularly and provide an

annual report to the governor, the environmental quality council, the board of land commissioners, and the county

commissions in the counties where projects were funded pursuant to this part. The annual report must include

information on activities undertaken pursuant to this part, including but not limited to:

(1)(a)  any appropriation, grant, gift, transfer, bequest, or donation received, including interest in real

property;

(2)(b)  each grant awarded and the details of each grant's status and results; and

(3)(c)  any compensatory mitigation activities.

(2)  The oversight team shall report to the environmental quality council the findings of its review of

staffing needs to effectively implement this part, as well as the costs and benefits of doing so, conducted pursuant

to 76-22-105(1)(j)."

Section 7.  Codification instruction. [Sections 1 and 2] are intended to be codified as an integral part

of Title 76, chapter 22, part 1, and the provisions of Title 76, chapter 22, part 1, apply to [sections 1 and 2].

Section 8.  Effective date. [This act] is effective on passage and approval.

- END -
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I hereby certify that the within bill,

SB 0299, originated in the Senate.

President of the Senate

Signed this day

of , 2019.

Secretary of the Senate

Speaker of the House

Signed this day

of , 2019.
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INTRODUCED BY M. LANG, B. HAMLETT, F. MOORE, R. OSMUNDSON, T. RICHMOND, S. SALES,

R. SHAW, J. WELBORN, K. WHITE

AN ACT GENERALLY REVISING LAWS RELATED TO SAGE GROUSE CONSERVATION; EXEMPTING

CERTAIN LAND USES AND ACTIVITIES FROM REGULATION; REVISING MONTANA SAGE GROUSE

OVERSIGHT TEAM AUTHORITY; REVISING REPORTING REQUIREMENTS; REVISING COMPENSATORY

MITIGATION REQUIREMENTS; PROVIDING DEFINITIONS; AMENDING SECTIONS 76-22-105, 76-22-111,

AND 76-22-118, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.
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