AGENDA
Montana Sage Grouse Oversight Team (MSGOT)
June 2,2017: 1:30 - 5:00 p.m.
Montana Room, DNRC Headquarters, 1539 11th Ave, Helena

1:30: Call to Order, John Tubbs
e MSGOT Introductions
o Administrative Matters:
0 MSGOT Procedures, Proxy Voting
0 Approve minutes Nov. 18 and Dec. 6, 2016 meetings

1:45: Reports and Implementation of Executive Order 12-2015
e Reports from Individual MSGOT Members
e Montana Sage Grouse Habitat Conservation Program
o Federal Agency Partners: USFWS, BLM, NRCS, and USFS

2:30 - 3:00: Stewardship Fund Grants - public comment and potential MSGOT Action
e Reallocation of funding from Hansen Ranch Conifer Reduction to Hansen Ranch
Conservation Easement
e Proposals for Reconsideration
0 Weaver Ranch Conservation Easement
0 Smith Conservation Easement

Break

3:15 - 4:45: Sage Grouse Mitigation: Guidance and Habitat Quantification Tool Draft
Documents

e Introduction and Context: Carolyn Sime

e Presentations by Professional Collaborators and Stakeholders

0 Draft Mitigation Guidance Document: Willamette Partnership

0 Draft Habitat Quantification Tool Document: SWCA Environmental Consultants
MSGOT Discussion
Public Comment
Next Steps

4:45: Public Comment on Other Matters

4:55: Administrative Matters
e Future Meeting Dates
0 Confirm July 24, 2017, 1:30 p.m. Room 152, Montana Capitol, Helena
0 Proposed: October 5, 6, or 10; November 28 or 29; December 15, 19 or 22

NOTE: Agenda item times are approximate. Actual times may vary by up to one hour. Attendees who may

need services or special accommodations should contact Carolyn Sime (406-444-0554 or csime2@mt.gov) at
least 5 working days before the meeting.
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Sage Grouse Habitat Conservation Fund - 1st Grant Cycle: updated through May 24, 2017.

Handout 1

Table 1. Pr Is Awarded Funding on May 24, 2016 and Di as of N ber 9, 2016.
Fund Updated
Approved Amount|Cumulative $ as Cumulative $ Cost/Ac
Application Type County 5/24/16 Req of 5-24-16 as of 5-24-16| Area/extent units| or Mi Notes, as of 11/9/16
Hansen Conifer Removal Conifer Encroachment Beaverhead Y 202,500 202,500 624,500 1,100 Ac 184.09|FUNDED
Jutie Burke £ E Phillips Valley ¥ 422,000/ 624,500/ 422,000/ 2593 Ae|  162.75|WITHDRAWN
Raths Easement Easement Golden Valley Y 812,500 1,437,000 1,437,000 11,229 Ac 72.36|FUNDED
Watson Easement Easement Phillips Y 162,500 1,599,500 1,599,500 2,833 Ac 57.36|FUNDED
44 Ranch Easement Easement Petroleum, Fergus Y 1,500,000 3,099,500 3,099,500 18,033 Ac 83.18|FUNDED
Hansen Easement Easement Beaverhead N 750,000 13,886 Ac 54.01|RECONSIDER 11/18
KeHy-Buarke £ E Valley N 293,820 3,786 Ae 77-63| WITHDRAWN
Weaver Easement Easement Cheateau, Blaine N 787,680 9,870 Ac 79.81|HOLD
Smith Easement Easement Beaverhead N 36,000 288 Ac 125.00(RECONSIDER 11/18/16
NWF Fence Marking Project Fence Marking Various (in core) N 40,716 90 Mi 452.40 WITHDRAWN
Table 2. Total Award Amount of Proposals Still Moving Forward as of November 9, 2016
Still Moving Fund|Updated
Committed Funding as of Forward as Amount|Cumulative $ as
11/9/16 Approved 5/24/16 | of 11/9/16 Req of 11/9/16
Hansen Conifer Removal Y Y 202,500
Rath Livestck Easement Y Y 812,500 1,015,000
Watson Easement Y Y 162,500 1,177,500
44 Ranch Easement Y Y 1,500,000 2,677,500
Table 3. Req dA for Proposals being R idered and Ci lative Award A IF Sell d for Funding on 11/18/16.
Fund|Updated
Proposals for Reconsideration 11/18/96 and Total Amount|Cumulative $ as|MSGOT ACTION
Awards if MSGOT Approved on 11/18/16 of 11/9/16 11/18/16
Hansen Ranch Easement 750,000 3,427,500 FUNDED
Smith Easement | 36,000 3,463,500 HOLD
Table 4. TOTAL MSGOT-Committed Funding from Stewardship Account as of November 18, 2016 [MSGOT meeting: 12/6/16]
Cumulative $
R after MSGOT
Project Name Award Meeting
Amount |11/18/16
Hansen Conifer Removal [reimburseable grant: CY 2017 & 2018] 202,500
Rath Livestck Easement [1x; CY 2017 or 2018] 812,500 $1,015,000
Watson Easement [1x; CY 2017 or 2018] 162,500 $1,177,500
44 Ranch Easement [1x; closing 11/29/16] 1,500,000 $2,677,500
Hansen Ranch Easement [1x; CY2017 or 2018, contingent on securing matching funding by
9/30/17] 750,000 $3,427,500
NOTE: MSGOT has not taken exec action to either award or decline funding for Smith and Weaver easements
Table 5. Disposition of MSGOT-Committed Funding from Stewardship Account as of May 24, 2017
Project Name Award .
Amount  |Cumulative $ Status Next Steps and Notes
44 Ranch Easement [closed Nov. 2016] 1,500,000 $1,500,000 Closed estimate credits; credits not available until 2020 when current NRCS contract expires
H ConiferR F-freimb ble-grant: €Y-2017 & 2018} 202,500 TNC requests NRCS EQIP funded; project will move forward without Stewardship $$
reallocation
Raths Livestck Easement [1x; SFY 2018] 812,500 $2,312,500 | Moving Forward |Grant Agmt executed; MEPA scoping completed; negotiating easement terms; Draft EA/comment
Watson Easement [1x; SFY 2018] 162,500 $2,475,000 Paused Grant Agmt executed; MEPA scoping completed; negotiating easement terms; Draft EA/comment
funding awarded
Hansen Ranch Easement [1x; SFY 2018 or 19, contingent on securing match by 9/30/17] 750,000 $3,225,000 contingent on  [Requires documentation of match by Sept. 30, 2017 & MSGOT affirmation of prior decision
match
Hansen: Reallocation of conifer reduction funds to conservation easement 202,500 $3,427,500 Reconsider Pending MSGOT decision during June 2, 2017 meeting
Troy Smith Conservation Easement 36,000 $3,463,500 Reconsider  |Pending MSGOT decision during June 2, 2017 meeting
Weaver Cattle Company Conservation Easement 300,000 $3,763,500 Reconsider Pending MSGOT decision during June 2, 2017 meeting
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AGENDA ITEM: SAGE GROUSE MITIGATION: GUIDANCE AND HABITAT QUANTIFICATION TOOL DRAFT DOCUMENTS

ACTION NEEDED: DIRECT THE PROGRAM TO FINALIZE THE DRAFT MITIGATION GUIDANCE AND TECHNICAL
HABITAT QUANTIFICATION TOOL DOCUMENTS AND DRAFT PROPOSED ADMINISTRATIVE RULES
FOR MSGOT CONSIDERATION DURING THE JULY 24, 2017 MEETING

SUMMARY:

The 2015 Montana Legislature passed the Montana Greater Sage Grouse Stewardship Act (Act). Executive
Order 12-2015 complements the Act. Taken together, they establish that Montana will observe the
mitigation hierarchy or sequence (avoidance, minimization, reclamation, and compensation) with respect
to activities subject to agency review, approval, or authorization in habitats designated as core areas,
general habitat, and connectivity areas for sage grouse conservation. Mitigation is intended to offset direct,
indirect, and residual impacts both spatially and temporally.

The Act specifically sets forth that: (1) project developers can offset the loss of resource functions of values
at an impact or project site through compensatory mitigation to incentivize voluntary conservation
measures for sage grouse habitat and populations; (2) a habitat quantification tool will be designated to
evaluate vegetation and environmental conditions related to the quality and quantity of sage grouse habitat
and to calculate the value of credits and debits when compensatory mitigation is required; (3) there shall
be a method to track and maintain the number of credits and debits available and used; and (4) there shall
be a method to administer the review and monitoring of MSGOT funded projects using the Stewardship
Fund. Rulemaking authority was also provided to MSGOT to adopt administrative rules to implement these
statutory provisions. Additional guidance is set forth in Executive Order 12-2015.

The Program has been working with a diverse group of at least 40 stakeholders (which includes
state/federal agency partners) to begin developing the compensatory mitigation policy framework and
habitat quantification tool (HQT) in anticipation of formal rulemaking. Our work has been greatly
advanced by the participation and expertise of two professional collaborators: Willamette Partnership for
the policy guidance based on universal principles of mitigation and SWCA Environmental Consultants for
the technical habitat quantification tool (a GIS model). On behalf of the state, the professional collaborators
have shouldered the burden of leading stakeholder discussions, researching the scientific literature,
consulting with their peers, doing the technical work to develop the HQT GIS model, and drafting
documents.

The first stakeholder meeting took place September 16, 2016. Up to, and including, a meeting on June 1-2,
2017, the group will have met a total of 11 times. Several webinars and at least five conference calls have
also taken place. The professional collaborators have graciously made them themselves available to the
Program and stakeholders between formal meetings, as well.

On December 6, 2016, MSGOT approved proposed rules for publication in the Montana Administrative
Register on December 23, 2016. The proposed administrative rules reflected the work of the stakeholders

as of December, with clear acknowledgement by all participants that areas of disagreement remained and
that participants were free to submit public comments during the rulemaking process as individuals.

[Continued]
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Three public hearings were held in January, 2017. Public comments were accepted via postal mail and
online through the Program’s website. The comment period closed on January 23, 2017. A copy of the
published proposed rules and all comments received are included in your meeting materials. Comments
were published to the web in early February, and are presently still available on the Program’s website (see
MSGOT page, under heading Administrative Rules). The substantive nature and diversity of comments was
also generally discussed during the Jan. 31-Feb. 1, 2017 stakeholder meeting.

Ultimately, the proposed rules were not brought to MSGOT for final adoption for a variety of reasons. The
subject matter has a high degree of complexity, in addition to novelty. Montana has never had mitigation
programs which offset impacts specifically for fish or wildlife species and their habitats, as required for
sage grouse. Presently, mitigation efforts in Montana only address impacts to streams and wetlands, as
required under federal law and regulations. Not surprisingly, substantive public comments were received.
Comments on some fundamental issues were sufficiently divergent, if not contradictory, to warrant
additional consideration. The stakeholder process offered a venue for ongoing discussion and potential
resolution of the key issues raised in public comment. Moreover, some facets of the proposed rule had
already been superseded by the ongoing work of the stakeholder group. Stakeholders also recognized the
complexity of the subject matter and that work was still ongoing.

During the April 4-5, 2017, stakeholder meeting, participants discussed the merits of finalizing the
proposed rules, given where we were in the process of developing draft documents. The consensus was
finalizing the proposed rules was not worth the resources to do so. The proposed rules would have to be
replaced when the guidance and HQT documents are eventually finalized and acted upon by MSGOT

anyway.

Also during the April 4-5 meeting, stakeholders agreed that additional small group focused conversations
were needed on several key outstanding issues. These took place in the last week of April, 2017.
Stakeholders and our professional collaborators acknowledged that MSGOT was unlikely to be able to
designate the framework and HQT by our self-imposed deadline of June 1 because there was work yet to be
done. Lastly, stakeholders agreed that the process would benefit from one additional face to face meeting,
ideally held in conjunction with an MSGOT meeting, after they have had an opportunity to review and
comment on complete draft documents.

Our professional collaborators completed two draft documents on May 5, 2017, respectively: Draft Habitat
Mitigation Guidance Document and Draft Habitat Quantification Tool Technical. These drafts were
immediately forwarded to stakeholders for review and comment, with a comment deadline of May 24.

The stakeholders will meet on June 1-2. By then, Program and BLM staff will have compiled and organized
the stakeholder comments according to topic area. A summary will also be prepared. These comment
materials will be provided to all meeting attendees, and will be used to inform the agenda and set priorities
for the time available. Next steps will also be discussed and are likely to depend on the spectrum of
comment and levels of agreement.

Our professional collaborators are on MSGOT’s agenda to present the documents during the June 2, 2017
meeting. Many stakeholders are also attending this meeting and are eager to engage with you directly, as
desired. Additionally, MSGOT will have the opportunity to solicit comments from the general public after
the presentations.

[Continued]

MONTANA SAGE GROUSE
Habitat Conservation Program



Revisions to the May 5, 2017, drafts are expected, based on written comments, discussion during the June
1-2 stakeholder meeting, and MSGOT’s inquiries and discussion. Our professional collaborators, by their
own preference, will undertake those revisions after June 2 and provide final draft documents as soon as
possible thereafter (likely mid-to late June). The Program may need to undertake some final edits and
revisions to the final draft documents for issues where stakeholder agreement could not be reached.

General public comment on the final draft documents is warranted to solicit input from a broader cross-
section of interested parties who did not directly participate in the stakeholder process or whose views
may not have been fully represented during that process. As importantly, stakeholder participants may
desire to comment on the final drafts released for general public comment as individuals, especially
because the state may have to make policy-level decisions on matters on which agreement was not
reached.

Scientific peer review on the final draft documents is also warranted. The Program would solicit scientific
peer review from qualified individuals who were not engaged or consulted during the development of
either the guidance or the HQT documents, respectively. Peer reviewers could be asked to review one or
both final draft documents, depending on their expertise. Upon review by MSGOT during the July 24th
meeting, final draft documents would be sent to peer reviewers. They would have approximately 30 days
to provide comments back to the state.

Additionally, MSGOT should reinitiate administrative rulemaking on the mitigation documents to officially
adopt and designate Montana’s sage grouse mitigation guidance and HQT. The Program is proposing that
general public comment on final draft documents be solicited concurrently with the administrative
rulemaking process. The Program anticipates having final draft documents and proposed administrative
rules prepared for MSGOT’s consideration during the July 24th meeting.

Lastly, it has been the stakeholders’ vision that Montana adopt a sage grouse mitigation framework and
HQT that could be simultaneously implemented by federal land management agency partners. Advantages
include: 1.a seamless and consistent approach regardless of surface ownership, in keeping with Montana’s
“all lands, all hands, all threats” approach; 2. convenience, transparency, and predictability for project
proponents needing state permits and/or federal authorizations; 3. convenience, transparency, and
predictability for credit developers; and 4. eliminating duplicative mitigation processes. A multi-party
memorandum of understanding could also be drafted, similar to the State of Wyoming.

This is an aggressive timeline, given the subject matter complexity and other demands on the Program.
Nonetheless, it would place MSGOT on track to consider final rules in October or November of 2017.

Additional formal stakeholder meetings are not anticipated, but could be scheduled depending on need and
desire. The Program will informally collaborate with stakeholders and state/federal agency partners on an
ongoing basis throughout this process.

PROGRAM RECOMMENDATION:

The Program Manager recommends MSGOT direct the Program to finalize the Draft Mitigation Guidance
and Technical Habitat Quantification Tool documents and draft proposed administrative rules for MSGOT
consideration during the July 24, 2017 meeting.

MONTANA SAGE GROUSE
Habitat Conservation Program
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Montana Sage-Grouse Mitigation

Principles and Processes

Sara O’Brien '
June 2, 2017

WILLAMETTE PARTNERSHIP




Overview

1. Mitigation: Intent and Challenges
2. Key Principles

3. Proposed Process
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Mitigation: Definitions

"Mitigation sequence"” means taking steps to:

avoid impacts by not taking a certain action or parts
of an action;

minimize impacts by limiting the degree or
magnitude of the action and its implementation;
rectify impact by repairing, rehabilitating, or
restoring the affected environment;

reduce or eliminate impact over time by

preservation and maintenance operations during the
life of the action; and

compensate for impact by replacing or providing
substitute resources or environments. ‘_’

<V




Mitigation: Definitions

"Compensatory Mitigation" means the
preservation, enhancement, restoration and/or
establishment of a resource to compensate for, or
offset, unavoidable adverse impacts to the
resource. (draft MT rule)




Mitigation: What'’s It Good For?

Allow development to move forward WITHOUT
creating significant, persistent, and cumulative
losses In basic ecosystem services (clean water,
wildlife populations, ecosystem services, etc.)




Mitigation: Challenges

It's hard to:

Recreate nature

Ensure that interventions provide needed results
Predict, measure, track, and sustain outcomes
Anticipate how much money will be needed
Manage risk associated with all of the above




Mitigation: Challenges

Small mitiga?TSﬁ 'bidts.na[elwopk.



Principles of Successful Mitigation

e Strength
e Endurance
o Flexibility




Set a clear goal and track progress

Check to see If impacts can be reasonably
avoided or minimized (mitigation hierarchy)

Actions that would’ve occurred anyway shouldn’t
receive mitigation credit

Pay attention to habitat quality, not just quantity



Mitigation should last at least as long as impacts
— Legal: Preclude conflicting uses
— Financial: Full-cost accounting

Make clear who Is responsible for what

Make clear how problems will be communicated
and resolved

Make clear how agreements will be enforced




Endurance

Everything in mitigation is about risk and the
management of risk. We cannot eliminate
risk, we can only manage It.

- Steve Martin, US EPA




Set clear standards, let people figure out how to
meet them

Look for opportunities to localize decisions and
regionalize tools and information

Don’t skimp on adaptive management



Basic Moving Parts
Credits Debits




Crediting Process
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Debiting Process

' Program/MSGOT
Propose evaluation %
impact

Evaluate siting and
design options
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Credits tracked
through registry,
must cover life of
impact

Purchase or
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Questions?
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Montana Greater Sage-Grouse
Habitat Quantification Tool (HQT)




Overview

» Why Develop an HQT?
» Discuss HQT Development
» Describe HQT Use and Outputs



Basic Moving Parts
Credits Debits




Not all Habitat is Created Equally

20 acres of this ...may have the
habitat... same value as 10

acres of this habitat

» Need to account for differences in habitat quality and
functionality

» A common definition of habitat function needs to be used
on both the debit and credit sides of the mitigation ledger



The HQT Follows A Very
Simple Process

» Define baseline
habitat conditions

» |dentify when and
where habitat
losses or gains will
occur

» Quantify those
gains or losses
over the life of a
project




Multiple Scales of Assessment

» Broad Scale - Am | In
Core, General, or
Connectivity Habitat?

» Landscape Scale — What
are the habitat conditions
In the landscape
surrounding my project?

» Site Scale — What are the
specific characteristics of
the habitat on my project
site?




Defining Baseline Conditions

» Uses characteristics of
seasonal habitats

Variable Score

» Breeding and nesting
» Brood-rearing
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Sagebrush Height (cm)

» Quantifies relationships
between these
characteristics and
habitat quality
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Habitat Characteristics
Combined to Quantify Baseline
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Using the HOT —
Broad Scale

» Is my project located in core, general, or
connectivity habitat?

» If no, your project does not require
mitigation for sage-grouse

» If yes, project may require mitigation and
should proceed to the landscape scale
assessment process



Using the HOT —
Landscape Scale

» Define your project footprint and project
type
» Quantify the project assessment area

» Calculate the baseline habitat function in
the assessment area

» Measure losses or gains of habitat
function over the life of your project

» Losses or gains of habitat function
provide the base values for calculating
debits and credits



Project Definition

- 4 acre initial disturbance
with 1 acre access road
adjacent to existing
highway

1 acre long-term
disturbance with 1 acre
access road

Moderate habitat function
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Legend
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Assessment Area

Direct footprint + indirect
Impact envelope

Baseline values extracted
within the assessment area
footprint

Extracted values become
the baseline values from
which habitat losses or
gains are calculated
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Zero habitat function in
initial direct footprint

Indirect impacts applied in
assessment area around
initial disturbance footprint

Difference between
baseline habitat function
and construction habitat
function is quantified



Operations

- Zero habitat function in
long-term direct footprint

- Indirect impacts applied in
assessment area around
long-term footprint

- Reclamation in initial
project footprint begins to
return habitat value in the

Legend assessment area
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Final
Reclamation

- No indirect impacts

- Habitat function in long-
term footprint is gradually
returned as site is reclaimed

- Difference between
baseline habitat function
and final habitat function is
guantified

Legend
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Recovery

- Baseline conditions have
been returned everywhere
as final reclamation has
been successful

Legend
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Losses and gains over time
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Reclamation
Abandonment

» Summed losses or gains over time represents
the base value for determining debit/credit
guantities



Using the HQT - Site Scale

» Complete field validation of landscape
scale habitat values

» Correct/refine habitat function based on
fleld validation process

» Quantify losses or gains of habitat
function over the life of your project using
corrected/refined habitat function
estimates



Calculating Debits and Credits

» Corrected/refined estimates of habitat
gains or losses following site scale
evaluation are final values used to
calculate debits and credits

» Adjustments to final estimates of gains or
losses may be made by Program/MSGOT
following the procedures identified in the
Mitigation Guidance Document



Questions?

Jon Kehmeier

SWCA Environmental Consultants

jkehmeier@swca.com
720.951.0600
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AGENDA ITEM: REALLOCATION OF FUNDING FROM THE HANSEN RANCH CONIFER REDUCTION PROPOSAL TO THE
HANSEN RANCH CONSERVATION EASEMENT PROPOSAL

ACTION NEEDED: DECISION WHETHER TO REALLOCATE FUNDING AND DIRECT TO PROGRAM TO UNDERTAKE
EFFORTS TO MOVE THE CONSERVATION EASEMENT PROPOSAL THROUGH THE NEXT STEPS IN THE
PROCESS (GRANT AGREEMENT, EASEMENT, ENVIRONMENTAL ASSESSMENT, AND FINAL MSGOT
APPROVAL)

SUMMARY:

The Sage Grouse Stewardship Fund was established as a source of funding for competitive grants to
establish ongoing free-market mechanisms for voluntary, incentive based conservation measures that
maintain, enhance, restore, expand and benefit sage grouse habitat and populations on private lands, and
public lands as needed. A key underlying purpose is also to create a pool of mitigation credits that can be
used to offset impacts of development elsewhere in designated sage grouse habitats.

On May 24, 2016, MSGOT elected to split The Nature Conservancy’s (TNC) Hansen Ranch Conservation
Easement and Conifer Reduction Proposal into two separate proposals. MSGOT awarded funding

($202,500) for the conifer reduction portion of the proposal, but opted to reconsider the conservation
easement portion of the proposal at a later date. The Program recommended the easement be funded.

On November 18, 2016, MSGOT awarded $750,000 for the conservation easement, contingent on TNC

securing and documenting matching funds from USDA NRCS or elsewhere by September 30, 2017. See
MSGOT’s Meeting Archive for meeting materials, Notes, and Minutes for the May 24 and November 18,
2016 meetings, respectively, at: https://sagegrouse.mt.gov/Team.

Efforts to develop and implement the conifer reduction proposal have been ongoing since May 24, 2016.
TNC, the Hansen'’s, the Program, and many other agency partners have been collaborating to move the
project forward, including field trips, meetings, and negotiating grant and mitigation instruments.
Additionally, TNC undertook steps it committed to taking, such as noxious weed control and field data
collection. Ultimately, TNC secured alternative funding from NRCS to reduce conifers on the Hansen Ranch
and adjacent lands. TNC informed the Program a few weeks ago. The conifer reduction proposal will still
be implemented, largely as originally proposed. However, a grant agreement between TNC and the state
was never finalized or executed. Stewardship Account funds will not be used.

TNC requests that MSGOT reallocate the $202,500 originally awarded to reduce conifers towards purchase
of the conservation easement. TNC informed the Program that the Hansen Ranch Conservation Easement
proposal was very competitive in the 2017 NRCS funding cycle. Mr. Berkey was given and shared
preliminary NRCS feedback that the Hansen easement was selected. Final official NRCS confirmation is
expected very soon. If completed, the easement would protect 13,886 acres in Beaverhead County. The
merits of the conservation easement have been presented previously, discussed by MSGOT, and can found
in the MSGOT Meeting Archive. The Hansen Ranch still offers significant sage grouse habitat values.

The reallocation complies with the statutory limitation that no more than $5 million of the Stewardship
Fund could be spent before development and designation of the mitigation framework, the habitat
quantification tool, and administrative rules. MCA 76-22-109(4). When the easement closes, the habitat
quantification tool would be applied retroactively. Credits will be developed and made available thereafter.

PROGRAM RECOMMENDATION:

The Program recommends MSGOT reallocate $202,500 from the Hansen Ranch Conifer Reduction proposal
to the Hansen Ranch Conservation Easement proposal and direct the Program to undertake efforts to move
the conservation easement proposal through the next steps in the process by negotiating and finalizing
terms of a grant agreement and the conservation easement for future MSGOT consideration, along with

completing an environmental assessment.
w MONTANA SAGE GROUSE
Habitat Conservation Program
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AGENDA ITEM: RECONSIDERATION OF THE WEAVER CATTLE COMPANY CONSERVATION EASEMENT PROPOSAL

ACTION NEEDED: DECISION WHETHER TO AWARD FUNDING AND IF SO, DIRECT THE PROGRAM TO UNDERTAKE
EFFORTS TO MOVE THE CONSERVATION EASEMENT PROPOSAL THROUGH THE NEXT STEPS IN
THE PROCESS (GRANT AGREEMENT, EASEMENT, ENVIRONMENTAL ASSESSMENT, AND FINAL
MSGOT APPROVAL)

SUMMARY:

The Sage Grouse Stewardship Fund was established as a source of funding for competitive grants to
establish ongoing free-market mechanisms for voluntary, incentive based conservation measures that
maintain, enhance, restore, expand and benefit sage grouse habitat and populations on private lands, and
public lands as needed. A key underlying purpose is also to create a pool of mitigation credits that can be
used to offset impacts of development elsewhere in designated sage grouse habitats.

On May 24, 2016, MSGOT did not select the Weaver Cattle Company Conservation Easement Proposal for
funding but indicated its willingness to reconsider it. The Program had recommended that MSGOT decline
funding the proposal. In August, 2016, Montana Land Reliance (MLR), the applicant, provided additional
information to the Program. On November 8, 2016, the applicant requested by email that MSOGT delay
action until habitat can be assessed via the habitat quantification tool. Thus, the Weaver Ranch
Conservation Easement proposal was not on the November 18, 2016, MSGOT meeting agenda. Instead,
MSGOT was briefed about MLR’s request for a delayed reconsideration, and thus no executive action was
taken to either award or decline funding. See MSGOT’s Meeting Archive for meeting materials, Notes, and
Minutes for the May 24 and November 18 meetings, respectively, at: https://sagegrouse.mt.gov/Team.

The disposition of the Weaver Cattle Company Conservation Easement Proposal has remained uncertain
since the May 24, 2016, MSGOT meeting. On April 12,2017, MLR requested reconsideration of the Weaver
Cattle Company Conservation Easement application. By letter, MLR informed MSGOT that it is revising
downward (decreasing) the requested amount from the Stewardship Account from $787,680 (the original
request) to a total of $300,000 (the renewed request). NRCS has approved a cash match waiver request to
reduce the non-federal match requirement in an effort to complete the project, which was originally
awarded NRCS funding in 2016 through the NRCS Agricultural Land Easement (ALE) Grasslands of Special
Significance (GSS) program. The merits of this proposal have been presented previously, discussed by
MSGOT, and can be found in the Meeting Archive.

The Program urges MSGOT to again reconsider MLR’s Weaver Cattle Company Proposal and take executive
action to either award or decline to fund this proposal. The requested amount is $300,000. The easement
would protect 9,870 acres of general habitat in Choteau and Blaine counties. This parcel offers high
resource values for other wildlife.

If MSGOT decides to award funds, it would still be in compliance with the statutory limitation that no more
than $5 million of the Stewardship Fund could be spent before development and designation of the
mitigation framework, the habitat quantification tool, and administrative rules. MCA 76-22-109(4). If
funded, the habitat quantification tool would be applied retroactively. Credits would be developed and
made available thereafter.

PROGRAM RECOMMENDATION:

The Program recommends MSGOT make a final determination whether to award or decline funding for the
Weaver Cattle Company Easement Proposal, and if so, direct the Program to undertake efforts to move the
proposal through the next steps in the process by negotiating and finalizing terms of a grant agreement and
the conservation easement for future MSGOT consideration, along with completing an environmental

assessment.
r MONTANA SAGE GROUSE
& Habitat Conservation Program
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funding the proposal. In August, 2016, Montana Land Reliance (MLR), the applicant, provided additional
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action until habitat can be assessed via the habitat quantification tool. Thus, the Weaver Ranch
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MSGOT was briefed about MLR’s request for a delayed reconsideration, and thus no executive action was
taken to either award or decline funding. See MSGOT’s Meeting Archive for meeting materials, Notes, and
Minutes for the May 24 and November 18 meetings, respectively, at: https://sagegrouse.mt.gov/Team.

The disposition of the Weaver Cattle Company Conservation Easement Proposal has remained uncertain
since the May 24, 2016, MSGOT meeting. On April 12,2017, MLR requested reconsideration of the Weaver
Cattle Company Conservation Easement application. By letter, MLR informed MSGOT that it is revising
downward (decreasing) the requested amount from the Stewardship Account from $787,680 (the original
request) to a total of $300,000 (the renewed request). NRCS has approved a cash match waiver request to
reduce the non-federal match requirement in an effort to complete the project, which was originally
awarded NRCS funding in 2016 through the NRCS Agricultural Land Easement (ALE) Grasslands of Special
Significance (GSS) program. The merits of this proposal have been presented previously, discussed by
MSGOT, and can be found in the Meeting Archive.

The Program urges MSGOT to again reconsider MLR’s Weaver Cattle Company Proposal and take executive
action to either award or decline to fund this proposal. The requested amount is $300,000. The easement
would protect 9,870 acres of general habitat in Choteau and Blaine counties. This parcel offers high
resource values for other wildlife.

If MSGOT decides to award funds, it would still be in compliance with the statutory limitation that no more
than $5 million of the Stewardship Fund could be spent before development and designation of the
mitigation framework, the habitat quantification tool, and administrative rules. MCA 76-22-109(4). If
funded, the habitat quantification tool would be applied retroactively. Credits would be developed and
made available thereafter.

PROGRAM RECOMMENDATION:

The Program recommends MSGOT make a final determination whether to award or decline funding for the
Weaver Cattle Company Easement Proposal, and if so, direct the Program to undertake efforts to move the
proposal through the next steps in the process by negotiating and finalizing terms of a grant agreement and
the conservation easement for future MSGOT consideration, along with completing an environmental
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Montana Administrative Register Notice 14-4 No. 24 12/23/2016
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BEFORE THE GOVERNOR'S OFFICE
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF PUBLIC HEARINGS ON
14.6.101 and 14.6.102 and adoption of New ) PROPOSED AMENDMENT AND ADOPTION
Rules I, II, Ill, and IV, pertaining to )

implementation of the Sage-Grouse )

Stewardship Act
TO: All Concerned Persons

1. The Sage Grouse Habitat Conservation Program will hold three public hearings at the
following dates and times to consider the proposed amendment and adoption of the above-
stated rules:

2:00 p.m. on January 12, 2017, Beaverhead-Deerlodge National Forest Office, 420 Barrett St.,
Dillon, MT 59725;

2:00 p.m. on January 16, 2017, Musselshell County Ambulance Barn, 704 1st St. E, Roundup,
MT 59072;

2:00 p.m. on January 17, 2017, First State Bank of Malta, 1 S. 1st St E, Malta, MT 59538.

2. The Governor's Office will make reasonable accommodations for persons with
disabilities who wish to participate in this rulemaking process or need an alternative accessible
format of this notice. If you require an accommodation, contact the Governor's Office no later
than 5:00 p.m. on January 6, 2017, to advise us of the nature of the accommodation that you
need. Please contact Carolyn Sime, Sage Grouse Habitat Conservation Program Manager,
Montana Sage Grouse Oversight Team, c/o Department of Natural Resources and
Conservation, P.O. Box 201601, Helena, MT 59620-1601; telephone (406) 444-0554; fax (406)
444-6721.

3. The rules proposed to be amended are as follows, stricken matter interlined, new
matter underlined:

14.6.101 DEFINITIONS Unless the context clearly requires otherwise, to aid in the
implementation of the Montana Greater Sage-Grouse Stewardship Act and as used in these

rules:

(1) "Additionality” means conservation benefits of a compensatory mitigation measure that
improve upon the baseline conditions of the impacted resources and their values, services, and
functions in a manner that is demonstrably new, or avoids losses, and would not have occurred
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without the compensatory mitigation measure.
(1) remains the same but is renumbered (2).

3) "Baseline" means the starting point for calculating the difference between baseline

and post-project habitat function and functional acres. Baseline does not necessarily mean pre-
project condition.

4) "Compensatory Mitigation" means the preservation, enhancement, restoration and/or
establishment of a resource to compensate for, or offset, unavoidable adverse impacts to the
resource.

(2) remains the same but is renumbered (5).

6) "Direct impacts" means impacts caused by an action that occur at the same time and

place which affect and diminish the ability for sage grouse to shelter, feed, or breed.

(7) "Durability" means mitigation measures will be effective at least as long as the
impacts those measures are designed to offset, using legal and financial assurances to ensure
the mitigation offsets will be in place for the entire duration of the impact. Considerations include
the ecological, administrative, and financial assurances that secure the biological benefits of a
compensatory mitigation project; and that protect the conservation status of a compensatory
mitigation site.

8) "Effectiveness" means the proposed compensatory mitigation plan demonstrates
timeliness, ecological durability and is accompanied by a durable site protections and financial
assurances that secure and protect the conservation status of the mitigation site and credits for
at least as long as associated impacts persist.

9) "Enhancement" means manipulation of existing habitat to heighten, intensify, or

improve a specific resource function that results in a gain of selected resource functions.

10) "Indirect impacts" means impacts caused by or the result of an action, which occur
later in time or farther removed in distance from the action, but are still reasonably foreseeable,
and which affect and diminish the ability for sage grouse to shelter, feed, or breed.

11) "In-kind" means a resource of a similar structural and functional type as the
impacted resource. When used in reference to a species, in-kind means the same species.

(3) remains the same but is renumbered (12).

13) "Landscape" means the geographic extent that encompasses an interacting mosaic
of ecosystems and human systems that is characterized by a set of common management
concerns.

14) "Lek" means an activity area where sage grouse congregate to breed.

15) "Material change" means a change that is substantive and likely affects the

outcomes of the crediting or debiting project.
(16) "Mitigation sequence" means taking steps to:
(a) avoid impacts by not taking a certain action or parts of an action;
(b) minimize impacts by limiting the degree or magnitude of the action and its

implementation;
c) rectify impact by repairing, rehabilitating, or restoring the affected environment;

d) reduce or eliminate impact over time by preservation and maintenance operations

during the life of the action; and
(e) compensate for impact by replacing or providing substitute resources or

environments.
(4) remains the same but is renumbered (17).

(18) "Net conservation gain" means the actual benefit or gain above baseline conditions,
when the baseline is re-measured at a later time, after deductions for impacts, in habitat function

or value to species covered by a mitigation program.
(5) remains the same but is renumbered (19).

20) "Out-of-kind" means a resource of different structural and functional type to the

impacted resource, which still addresses impacts to the same species.
21) "Performance standards" means observable or measureable administrative or
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ecological attributes, whether physical, chemical, or biological, that are used to determine if a

compensatory mitigation project meets the agreed upon objectives.
22) "Preservation" means maintenance or retention of existing habitat with specific

resource functions for sage grouse through legal protection of existing and functioning habitat
through a deed restriction or conservation easement that is permanent or in place for a long
period of time.

(23) "Program" means the Montana Sage Grouse Habitat Conservation Program.

24) "Restoration"” means returning a site to its natural and/or historic habitat type and
condition with the same or similar ecological functions after the original natural and/or historic
site has been degraded, damaged, or lost.

25) "Service area" means the geographic area within which impacts to a species' habitat
can be offset at a particular habitat offset site as designated; the geographic area within which
habitat credit trading occurs if a habitat exchange is operational in Montana.

(26) "Sufficiency review" means review of the underlying scientific methodology and data
sources to ensure that the habitat quantification tool is based on reliable and repeatable
quantitative science-based methods and is consistent with applicable U.S. Fish and Wildlife

Service paolicies.
27) "Tool" means Habitat Quantification Tool.

28) "Verification" means a standardized process for monitoring and reporting to ensure
that mitigation program rules have been followed.

AUTH: 76-22-104, MCA

REASONABLE NECCESITY: Compliance with the requirements of SB 261 (Session
Laws of Montana 2015, Chapter No. 445, Section 2, codified at 76-22-101, et seq. MCA)
required MSGOT to adopt additional rules regarding compensatory mitigation. Additional
definitions are needed to clarify terms in these additional rules.

14.6.102 GRANTS (1) through (8) remain the same.

9) MSGOT will give greater priority to applications for conservation activities eligible for
funding under 76-22-110, MCA, which would be implemented in core areas. MSGOT may still
consider funding conservation activities in general habitat and connectivity areas where high

resource values for sage grouse exist and credits could be generated consistent with 76-22-109,
MCA.

AUTH: 76-22-104, MCA

REASONABLE NECCESITY: Compliance with the requirements of SB 261 (Session
Laws of Montana 2015, Chapter No. 445, Section 2, codified at 76-22-101, et seq. MCA)
required MSGOT to adopt rules to "administer . . . the eligibility and evaluation criteria for grants
distributed pursuant to 76-22-110 MCA." This amendment also provides flexibility for MSGOT by
allowing MSGOT to consider funding projects in areas outside of core if high resource values for
sage grouse can be protected.

4. The rules proposed to be adopted provide as follows:
NEW RULE | HABITAT QUANTIFICATION TOOL (1) MSGOT will designate a habitat

guantification tool (Tool) to assess the quality and quantity of sage grouse habitat and to
calculate the value of credits and debits by June 1, 2017. After designating a Tool, MSGOT will
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amend this rule to incorporate it by reference.

(2) Prior to the time MSGOT designates a Tool and the U.S. Fish and Wildlife Service
completes its sufficiency review, MSGOT may adopt and apply an interim process for calculating
the value of credits and debits consistent with the provisions of this rule to assess the quality and
guantity of sage grouse habitat, and to calculate the value of credits and debits.

(3) MSGOT will apply the interim process or the Tool MSGOT designates in the following
circumstances:

(a) when evaluating applications for funding from the Sage Grouse Stewardship special
revenue account consistent with the statutory requirements of the Greater Sage Grouse
Stewardship Act expressed in 76-22-101, MCA et seq. and ARM 14.6.101 and 14.6.102; and

(b) when calculating credits or debits for sage grouse compensatory mitigation.

(4) Any other entities engaged in sage grouse compensatory mitigation in Montana,
including a U.S. Fish and Wildlife Service-approved habitat exchange that receives credits
transferred by MSGOT, or funding from the Sage Grouse Stewardship special revenue account,
must apply the Tool or interim process designated by MSGOT.

(5) MSGOT will designate a Tool that:
(a) is based on the best available science;

(b) takes a landscape-scale approach, incorporating at least two spatial scales relevant
to sage grouse ecology, and considers any of the threats identified by the U.S. Fish and Wildlife
Service;

(c) incorporates environmental data gathered and analyzed at an appropriate, meaningful
scale and resolution, such as a combination of remote sensing data and on-site Vvisits;

(d) incorporates a clearly defined unit of measurement for habitat assessment that
includes both habitat quantity and quality;

(e) uses the same methods to calculate both credits and debits;
(f) provides a reliable and repeatable quantitative method; and

(g) is consistent with applicable U.S. Fish and Wildlife Service policy and the Greater
Sage Grouse Range-Wide Mitigation Framework (2014).

(6) Data included in the Tool may consist of, but is not limited to:
(a) habitat classification as core area, general habitat, or connectivity area,

(b) anthropogenic disturbance including cultivation, wildfire, and other threats identified
by the U.S. Fish and Wildlife Service;

(c) land use conditions;

(d) sage grouse occupancy, lek locations, lek densities, trends in the number of males on
leks;

(e) habitat and vegetation characteristics;
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(f) non-native or invasive species;

(g) sage grouse seasonal habitats;

(h) proposed disturbance type and spatial influence of the disturbance; and
(i) landscape setting and landscape attribute information; or

(j) any other factors necessary to quantify habitat quality and quantity for a given area of
impact or area of conservation.

(7) MSGOT and the Sage Grouse Habitat Conservation Program will solicit and consider
independent peer reviews of the Tool it is considering for designation prior to designating a Tool
and amending this rule to incorporate it by reference. MSGOT and the Program may make non-
material revisions to the Tool without soliciting independent peer reviews, such as updating a
remote sensing GIS data layer to the most recent available, or to correct typographical or
technical errors.

(8) MSGOT and the Program must submit a designated Tool to the U.S. Fish and Wildlife
Service for sufficiency review. If the U.S. Fish and Wildlife Service's review determines that the
Tool is not sufficient, MSGOT will designate a new version of the Tool and submit the new
version for U.S. Fish and Wildlife Service sufficiency review.

(9) MSGOT and the Program will review the designated Tool's methodology and
underlying data sources every five years to ensure they are consistent with the best available
science.

(a) The first review will take place within five years after the date of its approval by
MSGOT.

(b) MSGOT and the Program may review and adjust the designated Tool's methodology
and underlying data sources sooner than five years after the sufficiency review by the U.S. Fish
and Wildlife Service, and more frequently than once every five years if MSGOT and the Program
believe the Tool's methodology requires revision so as to be consistent with the best available
science, or MSGOT and the Program believe improved methodologies or new data are available
for incorporation into the Tool.

(c) MSGOT may only adjust the designated Tool's methodology or underlying data
sources after a publicly announced MSGOT meeting and after accepting written and oral public
comment.

(10) If MSGOT makes material changes to the Tool, those changes will be submitted to
the U. S. Fish and Wildlife Service for sufficiency review. MSGOT will continue to apply a
designated and sufficiency-reviewed Tool during the period of time required for U.S. Fish and
Wildlife Service to provide a sufficiency review for any material changes to the Tool's
methodology and underlying data sources.

(11) Any material change to the Tool's methodology and underlying data sources
adopted by MSGOT after public comment and sufficiency review by the U.S. Fish and Wildlife
Service will be incorporated by reference through amending this rule.

(12) Once a designated Tool has been applied to calculate the credits of a proposed
mitigation site, or the debits of a proposed development site; the Program has completed its
review; and the Project developer obtains the necessary state or federal permits, any
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subsequent Tool designated by MSGOT will not apply.

(a) Once the Tool has been applied to calculate credits or debits, the number of
calculated credits or debits will not be changed without written approval from all affected parties,
including, but not limited to:

(i) MSGOT;

(ii) the project developer;

(iif) the credit provider; and
(iv) any affected third parties.

(b) Permit amendments will be subject to the Tool applied to calculate debits at the
development site at the time of the original permit.

(13) The Tool that MSGOT designates will be made available to the public on the Sage
Grouse Habitat Conservation Program's web site upon completion and approval by MSGOT and
the U.S. Fish and Wildlife Service.

AUTH: 76-22-104, MCA

76-22-118, MCA

REASONABLE NECESSITY: This rule is reasonably necessary for MSGOT to comply
with the requirements of SB 261 (Session Laws of Montana 2015, Chapter No. 445, Section 2,
codified at 76-22-101, et seq. MCA) which requires MSGOT to: "adopt rules to administer...the
designation of a habitat quantification Tool, subject to the approval of the United States fish and
wildlife service." This rule partially implements the requirements of that bill.

NEW RULE 1l MITIGATION (1) Implementation of the mitigation sequence is required
for all activities subject to agency review, approval, or authorization for which direct, indirect,
temporary, or permanent adverse impacts to sage grouse would remain following application of
the mitigation sequence, including temporal impacts that are later rectified through reclamation
and restoration activities. Mitigation will be required even if the remaining adverse impacts to
sage grouse are indirect or temporary.

(2) The mitigation sequence is applicable to development in sage grouse habitats
designated as core areas and is also applicable in habitats designated as general habitat and
connectivity areas under less rigorous standards.

(3) MSGOT will designate a compensatory mitigation guidance and procedures
document to implement the Tool MSGOT designates and other aspects of compensatory
mitigation by June 1, 2017. After designating a compensatory mitigation guidance and
procedures document, MSGOT will amend this rule to incorporate it by reference.

(4) Prior to the time MSGOT designates a Tool and U.S. Fish and Wildlife Service
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